SELECTED LEGAL ISSUES FOR LOCAL GOVERNMENT ATTORNEYS
RELATED TO IMMIGRATION STATUS

Provision of Services or Benefits

a. Public Schools. The public schools in each school division shall be free to
each school age child who resides within that school division. Va. Code §
22.1-3. The Attorney General of Virginia has issued an official opinion
that a local school board may not require documentation to verify a
student’s citizenship for purpose of determining whether he is a bona fide
resident qualified to attend free public school in the district. 1999
Op.Atty.Gen.Va. 105. This is consistent with a 1979 Attorney General
opinion that the citizen or visa status of an alien student does not affect his
eligibility for tuition-free education. 1979 Op.Atty.Gen.Va. 292.

A 1982 U.S. Supreme Court decision established that children who are
illegal aliens may not be presumptively excluded from the free public

schools, under the equal protection clause of the Fourteenth Amendment
of the federal constitution. Plyler v. Doe, 457 U.S. 202 (1982).

b. Other Services. Some local services are under the control and direction of
state agencies (e.g., Health Department, Extension, Juvenile Court
Services Unit). Libraries receiving state aid must be made available to all
persons living in the county. Va. Code § 42.1-55. There are programs
administered locally under regulations promulgated by the state or federal
government (e.g., certain housing programs). Some services are provided
under the terms or direction of a court order.

c. Equal Protection. Plyler states that the equal protection clause applies to
all within the boundaries of the state, including aliens unlawfully present.
In that particular case, the state law violated the equal protection clause by
denying benefits to certain persons without a showing that it advanced a
substantial state interest. The Court appeared to emphasize two factors in
its decision. First, the children of illegal aliens were not in the country as
a result of their own conduct, but due to the conduct of their parents.
Second, a public education was not viewed as merely some governmental
benefit, but a matter of basic importance.

C. Federal Requirements to Verify Status. The Personal Responsibility and
Work Opportunity Act of 1996 provides that an alien who is not a
“qualified alien” is ineligible for certain federal, state and local “public
benefits.” Local government agencies, such as the social services
department, check the status of recipients of many types of benefits, as
required by this federal law.




2. Regulation and Taxation of Businesses

Federal Preemption. In a non-binding letter, the Attorney General’s
office has provided an analysis of the federal preemption doctrine as it
relates to local regulation of businesses with respect to employment of
illegal aliens. The federal government has created a comprehensive
scheme to prohibit the employment of illegal aliens, under the federal
Immigration Reform and Control Act of 1986. Localities are limited in
adopting local ordinances attempting to enforce federal immigration
policy related to the hiring of illegal aliens with respect to local
businesses.

BPOL Tax. In a 2006 official opinion, the Attorney General concluded
that the local commissioner of revenue is not required to issue business
licenses to illegal aliens and should verify the status of the applicant.
Legislation to this effect did not pass in the last session of the General
Assembly.

3 General Law Enforcement Authority and Issues — Qutside of a 287(G)

Agreement.

a.

Specific authority to arrest certain illegal immigrants: §19.2-81.6, VA
Code Ann.

If a person is
Suspected of committing a crime

And officer gets confirmation from ICE that person
Is a previously deported felon

And person is now present in U.S.

General authority to arrest on a warrant or “want” for a criminal
immigration violation: §19.2-81. VA Code Ann.

Describes powers of arrest of, among others, County police (§19.2-81(3)
includes them in the list)

Officer can arrest, without a warrant or capias, persons duly charged with
crime in another jurisdiction, upon receipt of a photocopy of a warrant or a
capias, telegram, computer printout, fax, radio, telephone or teletype so
long as it has a name or a reasonably accurate description of the person
wanted



In our view an outstanding criminal warrant for a federal immigration
violation or an ICE hit for “previously deported felon” fit within this
category of charge. On the other hand, an NCIC hit that reveals
“administrative warrant of removal,” indicates that the federal government
is engaged in a civil process with the person which is insufficient, in our
opinion, to authorize an arrest solely on that ground.

Determination whether to put someone under arrest where a summons is
otherwise required or authorized -- §19.2-74(A), VA Code Ann.

This says the officer must issue a summons to someone who commits a
local ordinance violation or a Class 1 or 2 misdemeanor which can result
in a jail term, unless the “person is reasonably believed by the arresting
officer to be likely to disregard a summons issued under the provisions of
this subsection, or if any person is reasonably believed by the arresting
officer to be likely to cause harm to himself or any other person” then the
officer can arrest and take the person to a magistrate.

In our view, the existence of an ICE entry in NCIS “administrative
warrant of removal,” indicates that the person has failed to appear for a
deportation hearing, or has failed to leave the country after being ordered
to do so. This situation can be considered by an officer in deciding
whether a person would be likely to disregard a summons or break a
written promise to appear in court.

Draft Prince William County General Orders 45.01 AND 45.02

These are attached. We believe these are within our Police Department’s
legal authority as a law enforcement agency in Virginia to enact. All
officers will be trained on these new General Orders starting next week.
Once the training is complete, the General Orders will go into effect —
probably in March, 2008.

ICE agreements with local law enforcement agencies pursuant to 8 U.S.C.
§ 1357(g) a.k.a. 287(g).

Local governments have the authority under §15.2-1726, Virginia Code
Ann., to enter into agreements with the federal government pursuant to
Section 287(g) under which certain local law enforcement officers or jail
personnel will receive extensive training form the Department of
Homeland Security Bureau of Immigration and Customs Enforcement
(ICE). Once trained, the individual officers will have the authority to
enforce federal immigration law under the direct supervision of ICE.



Issues confronting local law enforcement

Need to maintain trust in all communities residing in Prince William,
including minority and immigrant communities, in order to continue
effective policing efforts.

Need to avoid perception that officers are acting unconstitutionally — that
they are engaging in racial profiling or other illegal discrimination.

Need to protect victims and witnesses who may themselves be illegal
immigrants, and encourage them to cooperate with the police in that effort.

Need to avoid dangerously overcrowding the local jail.

Need to manage citizen expectations. We are striving to implement a fair,
reasonable and legal local law enforcement response to the problem of
illegal immigration, but that alone will not solve the problem of illegal
immigration, and this must be constantly reiterated with the citizens.
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